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Workers in the field of corrections will find in this consultants paper an 
examination of: (1) legal changes outside the area of the criminal process which have 
implications for corrections, Co legal changes within the area of the criminal process, 
and (3) legal norms as a background for analyzing problems in the area of 
corrections. Intended as a ready reference, and as training material, the paper is 
elaborately documented. The five major sections concern: (1) the broad context of 
legal change in areas of governmental activity. (2) sentencing. (3) probation and 
parole, (4) imprisonment and the loss and restoration of civil rights, and (5) the 
juvenile correctional process. There is a pressing need for a model code of 
correctional procedure, and possible approaches to and some of the difficulties 
involved in the drafting of such a code are discussed. A summary of the document is 
available as VT 008 898. CJK) 
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The Joint Co mmi ssion on Correctional Manpower and 
Training, incorporated in the District of Colombia, 
consists of nearly a hundred national, international, 
and regional organizations and public agencies which 
hate joined together to attack one of the serious 
problems of our day: . How to secure enough trained 
men and women to bring about the rehabilitation of 
offenders through our correctional systems and thus 
prevent further delinquency and c rime 
Recognizing the importance of this problem, the 
Coogie* in 1965 passed the Correctional Rehabilita- 
tion Study Act, which authorized grants through the 
Social and Rehabilitation Service for a broad study of 
- correctional manpower and training. The Joint Com- 
mission is funded under this Act and through grants 
from private foun d a ti o ns , organizations, and individuals. 

Commis sion publications available: 

Differences That Make the Difference, papers of a 
^'Mr on implications of cultural diffidences for 
corrections. August-1967. 64 pp. 

Targets for In-Service Training, papers of a seminar 
on in-service training. October 1967. 68 pp. 

Research in Correctional Rehabilitation, report of a 
•s emin ar on research in correctional rehabilitation. 
December 1967. 70 pp. 

- The Public Looks at Crime and Corrections, report 
- of a public opinion survey. February 1968. 28 pp. 

The Future of - the Juvenile Court: Implications for 
■ Correctional Manpower and' Training, consultants' 

' paper. June 1968. 67 pp. 

Offenders as a Correctional Manpower Resource, 
papers of a seminar on the -use of offenders in correc- 
tions. July 1968. 103 pp. 

Criminology and Corrections Programs: A Study of 
the Issues, report of a seminar. July 1968. 101 pp. 

Corrections 1968: A Climate .for Change, report of 
an attitude survey. August 1968. 45 pp. 

The University and Corrections: Potential for Col- 
laborattve Relationships, consultant's paper. January 
1969, 78 pp. 

Volunteers Look at Corrections, report of an atti- 
tude survey. February 1969. 30 pp. 

The Legal Challenge to Corrections: Implications for 
Manpower and. Training, consultant’s paper. March 
' 1969. 107 pp. 



THE LEGAL CHALLENGE TO CORRECTIONS 

IMPLICATIONS FOR MANPOWER AND TRAINING 



Fred Cohen 
Professor of Law 
University of Texas 



U.S. DEPARTMENT OF HEALTH, EDUCATION & WELFARE 
OFFICE OF EDUCATION 



THIS DOCUMENT HAS BEEN REPRODUCED EXACTLY AS RECEIVED FROM THE 
PERSON OR ORGANIZATION ORIGINATING IT. POINTS OF VIEW OR OPINIONS 
STATED DO ROT NECESSARILY REPRESENT OFFICIAL OFFICE OF EDUCATION 
POSITION OR POLICY. 



A consultant's paper prepared for the 

Joint Commission on Correctional Manpower and 

Training 



1522 K Street N.W. 



Washington, D. C. 20005 



March 1969 



FOREWORD 



It will come as a shock to many if not most probation officers, prison 
keepers, and parole officials that they arc not endowed by law and the 
accouterments of their office with unfettered power to make decisions 
concerning their charges. It was to make this fact of life abundandy clear 
and stake out the boundaries of the legal prerogatives of their clientele 
that the Commission requested Professor Fred Cohen of the University 
of Texas Law School to prepare a paper he has called “The Legal 
Challenge to Corrections." 

That is a good title, for the document develops in a logical and 
scholarly way how the courts arc insisting that representation by counsel, 
due process, access to the courts, and fundamental fairness doctrines 
apply to prisoners, probationers, and parolees substantially as they do to 
free men. That constitutes a challenge to many time-honored practices of 
correctional workers, which can be met only through developing a staff 
sufficient in number and imaginative enough in approach to deal ob- 
jectively and patiently with their day-to-day tasks. 

The paper, couched in legal terms and elaborately documented, will 
not prove easy reading. But if the reader becomes sufficiently acquainted 
with its scope, it will provide a ready reference that can prevent unsound 
practices and perhaps save embarrassing court appearances. It will help a 
probation officer decide whether he can legally impose a condition that 
the probationer shall not engage in a protest movement and then send 
him to prison if he pickets a political rally. A prison warden can save 
his time and improve his image if he looks at the discussion on prepara- 
tion of habeas corpus writs and foregoes his urge to throw a prisoner in 
“the hole” for helping a cellmate prepare a motion for a new trial. 
Professor Cohen's expertise and the value of his judgments are illustrated 
by his prediction that the U. S. Supreme Court would uphold the right 
of a prisoner to utilize the legal services of one of his fellows. As the 
paper went to press, the Court overruled a decision by a federal court of 
appeals -Johnson v. Avery - holding that a warden could forbid and 
punish such collaboration. 

At the start. Professor Cohen touches on the sentencing process and 
its impact on the prisoner’s future adjustment. He discusses whether the 





benevolent purpose doctrine underlying a grant of probation can be 
relied upon as an excuse for invading the privacy of a probationer and 
the extraction and subsequent use of information that is incriminatory’. 
He men explores the muddy waters on which parole revocation hearings 
remain afloat. That these as now conducted may soon founder is loie- 
shadowed by the cases discussed. There is also a most useful analysis of 
how far a warden can go in ordering a prisoner to clip Ins long han. 
censor his mail, deny him an attorney, or use tear gas or long periods in 
solitary confinement on bread and water as disciplinary measures. - 
final chapter, prepared by Professor Robert Dawson of the University of 
Texas Law School, plunges manfully into the juvenile court controversy 
and the extent to which the protections guaranteed by the due process 
and the fundamental fairness doctrines apply to juveniles. 

The Commission believes this consultant’s paper like others 1 « 

published will be useful as training material. So it is with pleasure and a 
desire to be of service to the many people who have cooperated in the 
work of the Commission that this paper is presented. It does not vot e 
for all the material in the document or endorse all of its implications, 
but does offer it as a valuable tool for workers in the field of corrections 
The paper provides proof also that there is a pressing need for a Model 
Code P of Correctional Procedure and gives insight into the difficulties 

involved in the drafting of a compendium of this type. 

Credit for this important contribution goes not only to Professo 
Cohen and his collaborators at the University of Texas but also to many 
members of the Commission’s Washington staff including particulaily 
Edward T. Magoffin and Jo Wallach. 



James V. Bennett 

President 

Joint Commission on Correctional 
Manpower and Training 
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AUTHOR'S PREFACE 

As more is learned about how our correctional systems operate, it 
becomes increasingly clear that we cannot long tolerate the absence of 
the rule of law in an area where government officials daily regulate the 
lives of hundreds of thousands of indfviduals. Although the need for 
change seems urgent, surprisingly little has been written about the law 
and corrections and surprisingly little is known about the area by cor- 
rectional officials and lawyers. 

This work was prepared with several objectives in view: to examine 
in some detail legal changes that are occurring outside the area of the 
criminal process but which have implications for corrections; to explore 
legal changes within the criminal process; and to examine legal norms in 
the abstract as an introduction to a more specific analysis of problems in 
the areas of sentencing, probation and parole, prisoners’ rights, and loss 
and restoration of civil rights. 

This publication is somewhat heavily documented in order to permit 
it to be used as a resource document. The disproportionately long intro- 
duction was designed to point up the interrelatedness of correctional 
decision-making not only with the rest of the criminal process but also 
with areas of legal concern that at first blush seem to have no relevance 
for corrections. 

The primary audience addressed is the field of corrections, although 
the material beginning with sentencing may prove to be of interest to 
lawyers. In being written by a lawyer the work faces the dilemma of 
being over-technical for non-lawyers and over-simplified for lawyers. The 
reader must judge whether a satisfactory balance has been achieved. 

While the ultimate responsibility for this work is mine, I must 
gratefully acknowledge the assistance of a number of individuals. Edward 
T. Magoffin, Jr., Director of Legal Studies for the Joint Commission, must 
be regarded as the chief architect. He has constructively criticized some 
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of my ideas, and successfully argued for some of his; he has, in brief, 
extruded the work from a sometimes reluctant and generally harassed 
law professor who is grateful for his invaluable help. My colleague. Pro- 
fessor Robert Dawson, has supplied a chapter on the juvenile correctional 
process. Lee Ruck and Robert Clark, both of the District of Columbia 
bar, performed valuable research services. Alex Bell, a student at the 
University of Texas Law School and articles editor of the Texas Law 
Review , w'as most helpful with editing and checking the citations to 
legal authority. 

Finally, I must acknowledge the inevitable overlap of this work with 
two earlier publications. In 1966 I prepared a working paper entitled 
"Legal Norms in Corrections” for the President's Commission on Law 
Enforcement and Administration of Justice. That paper served as the 
basis for Chapter 8 of the Commission’s task force report on corrections. 
In addition, I recently published an article entitled "Sentencing, Proba- 
tion and the Rehabilitative Ideal,” 47 Texas Law Review 1 (1968). The 
paper prepared for the President’s Commission has not been widely dis- 
tributed and no longer is available. Although there is some repetition 
and similarity in format, there are material differences and a substantial 
updating of the material; this is in no sense a “revised edition.” The 
Law Review article deals with a more narrow subject matter and was 
written primarily for lawyers. I have, however, borrowed from it 
whenever it seemed expedient. 



Fred Cohen 
Professor of Law 
University of Texas 
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I. THE CONTEXT OF CHANGE 



Until quite recently those who administer our correctional systems 
could confidently pursue their varied goals by virtually any technique 
deemed satisfactory to them. True, there existed internal scrutiny and 
review; legislative committees or citizen groups might ask occasional 
questions, but the courts rarely interfered and legislative guidelines on 
basic policy and decision-making criteria either were nonexistent or so 
vague as to be nonexistent. 

This situation has not changed drastically, but there are today some 
clear signs that the correctional process 1 — the imposition, execution, and 
relief from criminal sanctions — no longer will remain outside the domain 
of the rule of law. That this is neither idle threat nor ■wishful thinking 
is documented by such factors as the increase in the volume and the 
variety of challenges to correctional decision-making in the courts , 2 the 
findings and recommendations of the President's Commission on -Law 
Enforcement and Administration of Justice, the work of the American 
Bar Association's Project on Minimum Standards for Criminal Justice, 
the increasing concern about correctional decision-making in legal edu- 
cation and legal scholarship, even a hint of concern in the legislatures , 3 
and, perhaps most significantly, the concern of correctional administrators 
themselves . 4 

The primary purpose of this work is to describe and analyze legal 
trends in the area of corrections and to offer some suggestions about how 
corrections might respond. However, in order to do this properly it is 
necessary first to broaden the inquiry beyond corrections, indeed beyond 
the criminal process. To begin with sentencing and then proceed to 
probation, imprisonment, parole and restoration of civil rights would 
perpetuate the false notion that corrections somehow stands apart from 
the rest of the legal system and is unaffected by change occurring elsewhere. 



1 The formal referrents of the correctional process are: sentencing and probation, 
institutional confinement, and parole. The correctional process also may be defined 
as all that occurs after conviction and prior to discharge from the control of govern- 
ment. In addition, legal procedures such as restoration of civil rights and expunge- 
ment of the conviction and of the records evidence concern 2 bout relief from the 
stigma of conviction even after discharge. 

*See generally Kimball & Newman, Judicial Intervention in Correctional Decisions: 
Threat and Response , 14 Crime and Delinquency 1 (1968) . Although the correctional 
position normally prevails, it is the increasing pressure, rather than the "wins and 
losses," that is significant. 

3 See, eg., California Joint Legislative Committee, Penal Code Revision Project 
(Tent. Draft No. 1, September 1967). 

* See American Correctional Association, Manual of Correctional Standards, 
ch. 15 (3d cd. 1966) . 



